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Dear Mi Duncan

This is the response of Senator John Kenry and Keny-Edwardi2004,Inc ("the CampaignnX1 to
the complaint filed with your agency by Ralph Nader Over the lattaevenl yean, Nader and his
•upporten have brought numerom actions mvanousfonim^-^nchicbngthiiCoimniflsion —
alleging a vast, illegal conspiracy to keep Nader off the 2004 presidential ballot Courts and this
agency have consistently and repeatedly rejected theu* claims See, eg9Naderv Democratic
National Committee, Wo 07-2136, 2008 WL 2174238 (D DC May27,2008),/ii/»AUhr1S88
Pa 450 (20060. Mamv McAubffe, No 04-CV-6973, 2005 WL 2276881 (S D N Y Sept 19,
2005), MUR 5509 (finding no reason to believe)

Because the CxMnmissionhu already considered and dism^
activity at issue here, see MUR 5509, and because thu action is dilatory, the CommissK>n should
exercise its prosecutonal discretion and dismiss

InadVhtK^theCoinmissionshoiilddismiuthec^
because they are wholly without merit Nader accuses Senator Kerry and the Campaign of
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accepting prohibited corporate oontnbutiODi in the fbnn of legal services* ind nulmg to icport
Thuisbc^faJseariurisupportedbytfaeco^

To the extenMhe Kerry-Edwards Campaign uwtortookbtlk)tacoeMimgrtionui2004litdidio
through paid alaff and voliuiaeri.ffl
Campaign Act ("FECA") The conrolaimprovxletiio specifiers^
<>aierwue,uxi therefore nwst be dismissed SM Statement of Reasons, MUR 4960

Otx lliis is yet another in a long hue of cases in which Ralph Nader and his supporters have wasted
<M valuable court and agency resources with niendeulmgatronconceramg elections in wmch they
** garnered almost no support at the ballot box
<3T

{3 In 2004, Ralph Nader was on the presidential baltotm 34 states aiid the DismctcfOAimbit In
^ the remaining 16 states, Nader wu disqualified, not u the resuhrf^

DUE DOGUU6 MBQflsTU Of SKU6 OOUXUb ttBfif XUU JUlfl Illf DBUUUEsL CLvVfinHlDOfl UIBii O6 ^sttQ DOC

quahfied in those states,2 or sunply because Nader himaelf failed to meet the mmimum
reqiurenientstbrsccesstothebaJlot Ate afl the votes ware counted,
toss than one-thud of one percent of the popular vote, with zero electoral college votes3

Rather than accepting the voters' decisive rejection of a Nader presidency, Nader and his
supporters have repeatedly filed basdesslrbgatxmm state siidiederal courts and ager^
alleging a vast conspiracy and vralaaons of vanoustederal and state laws For example, in 2004,
a supporter of Ralph Nader filed a complaint with this Commission, asserting, niter aba, that the
Kerry-Edwards Campaign and other respondents nuule impenmssibte
keep Nader off the ballot TteCornrniasion found no reason to believe triat respondents violated
the law teMUR5509

In 2005, supporters of Nader filed a lawsuit against Senator Kerry, the Democranc National
Committee (MDNCMX and others in rederal district courts alleging that defendants conspired to
keep Nader-Camejo off the 2004 ballot m violation of 42USC §5 1983 and 1985 fkfanr,No
04-CV-6973, 2005 WL 2276881 The court emphatically dismissed the case, stating ul[M]erely
resorting to the courts and being on trie winning side

. • g , Nodtr v Connor, 388 F 3d 137 (5m Cir 2004). Nadtr v AM, 385F3d729(7thCir
2004),M«*rv AwiMr.386F3d 1168(9lhCir 2OQ4)tNa*rv III StotoBd ofEUcttontt3S4m App
3*335 QW), In nNommanon of Na*r. 5MP* 134 0004), Kutxrav Bradbury, 337 Or 384(2004)

,andFh9n&^
Times, Nov 6. 2004
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resjxmsiblefGf dqprmng a plaintiff of his rights" A/at *3n 4 The court noted that the cue
wu "yet another in a long line of cases in which" the courts were misused to pursue a political

In recent months, Nader himself has filed four complaints abort the same aUeged conspiracy,
waiting significant court resources through a senes of mampulative maneuvers and duphcatwe

<N filmgs In October 2007, Nader and several of ms supporters filed sirtu the Superior Court for
cO the Distnct of Columbia against numerous defendants including the Democratic National
[fj rmmiuM*^ th* ITaffiyPHoiMA Pampaign anH SmMtnr Mm ICMTy Nader alleged that, Ul

™J violation of state tort law and federal constrtutional law, defendants conspired to keep Nader off
<\t the Presidential ballot m numerous states through baltaacceu litigation The very next day,
<r plaintiffs filed a virtually identical complaint in the Eastern Distnct of Vn^mia, alleging the
^ same fiuU and causes of actx)n, but nammg different o^ Nader v McAubffiit'No 107-
^ cv-1101 In November, the District of Cohunbia case wu removed to federal court4 InNfarch
^ 2008, the Eastern Distnct of Viiginu transferred the Vnpmaca^

In Apnl 2008, plaintiffs initiated yet another action Once again, plaintiffs named aa defendants
the DNC, the Kerry-Edwards Campaign, and Senator Kerry, among others, and alleged an
unconstitutional conspiracy to keep Nader off the ballot

In May 2008, the Distnct Court for the District of Columbia dismissed plamtiflft1 first District of
Columbia complaint for lack of jurisdiction and for taihire to state a claim
could be granted The court held, Piter ofta, that defendaiiU'balUrt access IrtigatKmconstmited
protected First Amendment activity Defendaitfs had pettttcqed trie governm
grievances and were mmmnen^mhabu^ tor such activity itnte the FtntAmento Nader,
No 07-2136,2008 WL 2174238 at'11-15 Motions to dismiss in the action originally filed in
Virginia, and the moat recent Distnct of Columbia action, are currently pending

With this complaint, Nader has filed yet another action about the ff111^ alleged "conspiracy "
Once again, hit complaint should be dismissed without further proceedings

4 Nearly two months later, pbontifi ameadsdmetfeflmplamtmaneffiKttDevadBftdaraleoiut
junadiGtMD T^Ghuigedncdimgibom the flwts or nature rfmemjur^
OwittmaiidIVofthetrongiuloooiplui]t,whichliadiI^ a 1983. and then
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Dismiss dm DupUcative and Dilatory Complaint

Clairni that ire duphcative of earlier dumiued filings deierve only low priority on the
Cooimission's docket JtoGenend Counsel's Report, MUR 5699 Sotoododaimithatve
•tile Af.jtvobo General Comnel'i Report, MUR 4516 Exercising lUprosecutonal

^ discretion. the Comnnmon hit pravioiisly dimmed duplicabve rod dilatory clmni. even when
<* not entirely tome-barred te,eg>QeoenaCounsd>iReport>MURS699it2(uWhile
o respondents may hive had reporting obhgitKnii that are not tmtebaired, in reviewing both the
^ mentt and the procedural porture of MUR 56 ,̂ mhght of the CommiM^
<M and concUiahon agreement in MUR 5225, and m furtherance of the Commiation'ipnoritoea and
^ reaouroea relative to other pending mitten on the Enforcement docket, the Office cnf General
^ Counsel behevea t*ft the Commiision ihould exercise its prosecutonal discretion «»j dismiss

the matter "(crting^tfdkfcrv Chaney.AlOVS 821(1985))

Connstentwrth put practice, the Commissxm should dismiss this case Itisbothduphcativeofa
case previously dismissed, and stale

As noted above, Nader supporters filed a substantudlysiinilar complaint to the instant one m
2004 &e MUR 5509 That case raised different leg l̂ claims, but focused on the same activity
the ballot access litigation engaged in by various supporten of the Kerry-Edwards Campaign
On March 3,2005, the Commission found that there was no reaion to beheve that the Kerry-
Edwards Campaign or the DNC violated FECA The General Counsel's Report noted that
candidates* efforts to deny ballot access to an opponent are "undertaken for the purpose of
influencing an dection" and are a pennisuble use of pubhcfiinds First General Counsel's
Report, MUR 5509 at 6 (quoting AO1980-57) Further, the General Counsel observed that the
ballot access activities at issue appeared to "constniite VoUmteer'efiforto excluded from the
definition of contribution " Id at 8 (quotmg2USC $431(8)(BXO) Because the Commission
has already considered the 2004 ballot access Imgabon and concluded that there was no reason
to beheve Senator Kerry or the Campaign coimmtted any vu>lation, this duplicatrvefilim^ ihould
be assigned low priority

In addition, Nader sat on his supposed FEC A claims for neariyfoijr years, filing this complaint
only after pursuing, and losing, similar claims m numerous other forums The elapsed time
makes it difficult, if not impossible, forme agency to investigate and for reqxwdenti to defend
In hflfct of the duphcabve fd dilatory |nfiifift of tins cffiffp^a1"!, consistent with past practice, the
Commission should exercise its proaecutonal discretion and diamiss Set MUR 5699, MUR
4516
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in. The Complaint Fails to Set Forth Spcdfk Facts which. If Proven True,
"Wevld Constitute a Wetetioa of MCA by

Senator Kerry or the Kerry-Edwards Ctmptifn

The complaint against Senitor Kerry mi the Campaign also warrants immediate diimiiial on
*r the menu
0)
Q A person who behevtst violation of the Federal Election Campaign Act (FECA), 2 U S C §
K 441 a(aX!XA)hu occurred n»y We a complaint with the Con^ A/§537g(aXl) Only
rvj where there u*Yeason to beueve"thfla^vioWra
^ the Commission have power to mvestigBte alleged FECA vx>lations Id §437g(aX2) The
5[ Commianonn»ync4findiYeaiontobeheve"unleMthecomplairtie^
Q ftcu,which.rfprovenmie,woukla)nititiiteaviolanonofFECA tellCFR §1114(d)(2),
M StatemertrfReai<»i,MUR 4960, «eotoFiijt General Com^

("White the available evidence is inadequate to o^termme whether the coiti of the Train Trip
were praperry paid, the complainant's allegations are not sufficient to support a finding of reason
to believe ") Urnvsiriiited legal concluiiou from asserted fi^
not b« accepted as true, and pro^erjomd>pendem basis to in^ S*e Statement of
Reasons, MUR 4960

A. The complaint alleges scant facts with regard to Senator Keny or the Kerry-
Edwards Campaifn.

TluscGmplaimfluU to satisfy the reo^iranentsm^ With regard to Senator
Kerry, the complamt makes vntuaUy no aUegatnns whatsoever It merely alleges that Senator
Kerry told the Associated Press that; ahhough he respected othen* effort to ch^
btilotpetitKms, he woiild "never ask anotrjercamiia^ at
49,1168, and that t law firm that has represented the Senator and hs wife mother matters acted
improperly wmle representing another cheat, the DNC,itf 49, f 169 The complaint does not
assert, even in conchisory terms, that the Senator parbapatedm any htigition whatsoever, or
that he in any way violated FECA Thu is simply nmenoiigh to provide a basis for
IDVeaDBjUIOfl

The complaimissuiularly lacking wimrespert to the Keny-Eo>ards Campaign Itassertsthat
the Campaign participated in a vast conspiracy to keep Nader off the balk)^
conspncywas pursued through ballot access litigation Bitt the only fictual allegations rt
presents is that the Kerry-Edwards ̂ *"«p««ffn ^§§ iware of and bMpfitpd fiom the ballot ftPCTii
imgation, and that the Campaign partiapatedm some htigation through paid staff and vo
lawyers See, eg, id at 6,8,52,56,65,87 As discussed further below, this simply does not



Thomasemt Duncan, Eiq
Joly21,2008
Pige6

commute a violation of FECA or Commiinon regulations, and is uisuffiaem to meet the
standard fin-reason to believe SffMUR4960

B. BaJot access litigation o^rotected mid* ^

Litigation to keep an opponemoffthebanotu not illegal Rather, it is fully protected by the
First Amendment Atafcr.No 07-2136.2008 WL 2174238 tt*l, 11-15 As the DC District
Court recognized in its May 27 ruling, the Supieme Cart's MMrr^<nw^ftwdoctnne holds
that defendants who petition the government tor redress of grievances, including through
litigation m court; are "immune from liability ibrsiich activity iinder the FM
it*ll(cttrntCovadCoimi'cnsCo v BellAtl Carp, 385F3d666,677(DC Cir 2QOS))»
Though sham litigation receives no protection, the DC DistnctOMirtexrxesslyheU that the
ballot access Utigation engaged in by defendants ie, the litigation at issue in both this
complaint and the dismissed court case was nor sham litigation See id at*l, 11-15 The
Court explained M[A]nucipa&ng a legal campaign in the contingency of a political opponent's
entry mto • race is different from knowingly filmg challenges that orcki^^
to be ftlse or baseless The pUirmtft have proffered no evidence n^
the oefaidarits presented clams thti Id at *13 (emphasis in
Gfiguial)(irjteraal citations omrtted) M[T]he First Amendment cannot be abrogated supply by
alleging that one's political opponent turned to the judicud process tor partisan motives n Id at
*12

Furthermore, Commission regulatiorispennit respondents to spend nind^^r^^
candidate's campaign for election to the office of President or Vice President of the Umted
States" 11CFR §90Q211(aXl) OratestiflgMCprwfiert'sacceMtoto
within this category &tMURSS09

C. Awareness of btllot access btigs^n and use of vols^
does not coBsritnte • violation of MCA or Commission regulations.

Despite the complaint's hyperbolic and conchisciy language, the only specific violation of
FECA asserted against the Cainr^ugn is that the Ca^
comibutioiism the tbcm of legal service^ SMCompl,
U 308-312 This is both false and inisur^iorted by airy specific fa^^

*St€ also Col Motor Tramp v Tnchngtktom*d\4MVS 50SP510(1972),
Wor*9rsofAfi*ncavP*vttngton,3*lVS 637(1965). ^^ Pmdn&Co&rtntxv Now Motor

. 36S U S 127,138 (1961)
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The conir^amt states that individud^
New JtanpahvB, irf at4, 65, 1232*- that uidivKkials-whfrc^
trie Kerry-Edwards Canipaignpartiap^ at 56, 1 191, and
Wuhington State, id at 87,1 294, aid that the Campaign wuinfonnedabW
••flXDU^aV Î B flt wZ* • • vJ ^LDfi QOnBDiaVflK AUO VBDHtBOIIV UIGYtl lutt UIO %jAfl9QAlO f̂t DODBDsfiQ

0) from the volunteer activity of other lawyers and individuals See,eg,id9t6 None of this
<5 consuutes a violation of the Act
ISl

The Campaign has every r^ to pay staffen to engage mbaUotaoo^
HA It also has the right to useunhmited volunteer lawyers The Act provides that "[tlhe value
of services provided wrthout compensation by an mdividual who volunteers on behalf of a
candidate or pohticaloomimttee is not a oonnibutionn 2USC §43 1(8X8X0. anabo 11
C F R § 10074

The complaint points to no specific facts indicating that the attorneys were not in ftct volunteers
That they nay have continued to recerve conmenaition from theffliwfinu for theff
isimmatenal—aslongas they were not ccimiensatedfbr then* vohinteer work See AD 1979-5%
(law partner's volunteer activity in support of candidate did not constitute contnbution from law
firm, notwithstanding that partner contmued to receive compensation from firm),
1980-107 Nothing in the complaint indicates that the vcJunteers for the Kerry-Edwards
Campaign were compensated many way for their work

Because the complaint does not provide evidence or specific factual aUegttions upon which
could reasonably conclude that the Campaign received a prohibn^contnbiition, it does not meet
the threshold for reason to beheve Unwarranted legal conchisions from asserted nets and mere
speculation are simply not sufficient te Statemem of Reasons, MUR496X), Statement of
Reasons, MUR 4869, Statement of Reasons, MUR 4850

Moreover, not only does the complaint lack the requismsspe^ciry and evidence, but the vast
majority of volunteer (and paid) lawyenng id^ntnied by trie complaim was, according to the
complaint, performed for the DNC or other organizations or uiaViduals—iiot for the Ca^
In effect, the complamt recognizes that the Carnpaign engaged moiilyUmited, and wholly
permxssiDle, litigation, it seeks to impute the activities of other organizatxxis to the Campaign
For example, the complaint emphasizes that the S27-̂ espono>nts had the intention of benefiting
the Kerry-Edwards Campaign Compl at 6 But an mtent to benefit a candidate simply does not
convert the efforts of a third-party organization into an dlegaUy received comnbubon on the part
of a campaign
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Finally, the complaint's effort to manufiutiirealQgalvwlationbysuggestu^thattherewas
inappropnate coordination between the DNC and the Keny-Edwanls Campaign is wholly
unavailing Almost, the factual allegations prasentod susjSjflBfthatthe €atnpaign knew of, and
approved o£ the DNC's litigation strategy teCompl at 48, t 167 (descnbing an email
regarding ballot access litigation that was aU^ged^ywntten by a consultam to trie Kerry-Edwards
Campaign, and then used by the DNC) Biit the Comnussxm has never construed the law to
require allocation to contribution or expeodrture hmrts of all pohtical party disbursements made
with a campaign's knowledge or for its benefit &*,«£-, 11CFR (106 KC)(* political
committee is not required to attribute its penomd and overhead cosU to any part^ar candidate
unless the expenditures "are made on behalf of a deariy identified candidate arid the expenditure
can be directly attnbuted to that candidate")

In short, the Kerry-Edwards Campaign's limited irrvolvement in ballot access htigationp and its
awareness of the litigation engaged in by others—both on a vohinteer and paid basis—simply
does not constitute a violation of the Act The complamt completely tails to provide any specific
Actual allegations, let alone evidence, to support a finding of reason to beheve

IV. CoadosloB

For the reasons detailed above, the Respondents respectftilly requests that the Commission
dismiss the complaint and close the matter immediately

Very truly

MarcEnkElias
KateAndnas
Coimsd to Senator John Kerry and Kerry-Edwards 2004, Inc


